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Preliminary Legal Perspectives

Our biggest choice from the legal standnoint in the weeks ahead
is whether our drive should be to initiatéestate legislation or to
amend the constitution., There are various pros and cons t» these
two tyres of drives which stem from leecal and nolitic=] considerations.

Under the initiative drive, we would need to chllect valid signa-
tures totalling 8% of the vote in the last gubernatorial election, or
annroximately 240,000, After certification by the State Board of
Canvassers, the legislature would have to either re iect or enact
our bill unchanged within forty davs of session. Whether the law
is anproved or rejected, our bill would go to the people for the
November 1974 elections, Both drives can anpear on the ballot only
in even years, However, the legislature may reject our seasure and
vronsse ansther unon the same subject, and in such an event both the
measures would be submitted to the voters at the next general elction.,.
If both measures were passed, the one with the highest total of votes
would become law ten days after the lection. The legislature would
have the vpower, during the 1975 and subsequent legislatures to amend
or reveal either measure which is passed, by a 3/4 vote of both houses.
The above is nrovided for in Section 2, Article 9 of the State Con-
stitution,

There have been several court decisions regarding these provisions
which should be mentinned., For -ne thing there have been numernus de-
cisions which e=ase various technical requirements for the vetitinoning
nrocess itself, A1l "unnecessary restrictions" have been declared unc n-
stitutional. The details of this process, and court decisions changing
them can be found under Michigan Statutes Annotated 168.471-168,484,

One decision stated that if the law we pronose is actually enacted
by the legislature without change, the measure wouuld not go before
the voters unless an opposing group cof citirens collected enough sig-
natures, 5 %, to invoke the power of referendum.

Also, no law which can not be enacted by the legislature under the
constitution can be enacted by the initiative vrocess. However, no
refer determination can be made by the courts until after it is enacted.
There have been numerous decisions requiring the title of the law must
be stated on the petition, and the point of a few of them is to 1limit
the scovne oflaws so enacted to one basic measure, the imnort of which
is stated in the title. In other words, our bill could not both include
a nrovision to outlaw sirikebreaking and one to make strikes legal for
public emodoyees. Such an initiative could easily be stooped by an
equity procedding charging we violate sections of the constitution and
state 1law which define the scope of a vroposed law embraces only 6ne
obiect.

Perhans the most imnortant court decision, in the case of the Wol-
verine Golf Club v.s. State of Michigan, April 5, 1971, the Sunreme
Court ruled that statutory provisions requiring that any vetition for
initiation of legislation be filed ten days before the stzrt of the
legislative session on the second Wednesday of January arc restrictive
and .that there is no current reason for this.,  Thus we would not need
to commlete our vetitions until after the session started, However, the
court did not rule »n a new deadline. We would have to have them in
in time for the Board of Canvassers to rule on their validity and still
give the legislature forty session days to consider the bill. Probably
we should shoot for March at the latest or risk an adverse court decision
stating that a current reason, i.e. nroper legislative consideration,
makes our netition too late. Nolnew st-itute as to the time of petition
deadline exists in the supplements to the previous law,




Amend ing the Constitution

Under the process amending the constitution, we would have until:
120 days before the November election to obtain signatures totalling
10%, or about 370,000, The deadline would be about July 10, This is
according to Sectionl2, Article 2 of the constitution,

Several court decisions are worth mentioning here also. The most
imnortant is a decision which states, "The line of demarcation between
legislation and constitutional provision is too indefinite to rdquire
that an arbitrary decision must be made in advance of submitting a pro-
vosal to the voters, as to whether a particular measure must be an in-
itiative or a constitutional amendment." Thus we could pass our pro-
nosed bill as either, ewen though the bill is worded more as a law., In
an unrelated but interesting decision, in Millard v.x. Grey the state
Sunreme Court declared, "Sovereign power is in the neovple." Does this
ma%e revolution lemal?

Another decisinn sives to the people, by the orocess of amending
the constitutinn the nower to add to or decrease the -nwers of devart-
ments of st~te government. Thus we could add pnowers of regulating
strikebreaking to a branch of government as one form of en‘orcement,
Under an amendment, the only other form of enforcement would be civil
suit that the hiring of strikebreakers was unconstitutional.

In Hur »mnrovisinn, we would have to state "nrovisions in the existing
state constitutinon altered or abrogated if adonted."” This is tricky,
g8s is the actual writing of the amendment, because variosus legal require-
ments as to the wording and opunctuation of the amendment. O, r vetition
could easily be declared vnid for such minor errors or for mistating
which nrevious nrovisi-ns would be deleted or altered by ours., Witness
the trouble Perry Bullard had with the Marijuana Initiative. It took
him three or four tries to get it right. However, a constitutional
amendment can not be repealed, amended or set aside by the court after
being. nassed, ' ‘

An amendment to the constitution is a law for purvoses of the con-
tracts cdause. Beacuse of th=t decision, while contract rights generally
(including the right to hire and fire) can not be subject to abrigement
by an amendment because of another decision which states that the neovle
do not comorehend the ability to alter certain basic rights withdut a
constitutinonal convention, our amendment, by functioning as a law making
a contract with a strikebreaker illegal, can legally outlaw the hiring
of scabs without interfering with the right to make contracts for legal
nurnoses,

The law nrovides that all newsmnaners would be required to nrint the
amendment, and asked to cover it to the fullest extent nossible,

The abo¥e internretations came from court decisio-ns, statutsry and
constitutional nrovisi-ns, 'The decisiins themselves were not read, but
on'y their summaries, and shduld be lddked into further in the weeks
ahead, esnecially those dealing with the svecifics of the petitioning
nrocess, and the wor&ing of the petitions.

Federal Pre-Emption

A review of the anit-strikebreaking laws of bther st~tes shows that
none of them outlaw strikebreaking alltogether, although a NeBw York City
statute does., Several have laws nrobibiting the imvortatinn of strike-
breakers from out of state or prohibiting the hiring of professional
strikebreskers, Almost every stste prohibits the use of armed strikbre«
akers to attack picket 1ines (isn't that nice), and a counle of doven
state that advertising for scabs must include notice of the strike., Two
states used language in their statutes which is designed to demonstrate
that their laws do not .conflict with federal court decisions which urhold




the right of companies to replace economic strikers.,

The doctrine of federal preemption generally prevents states from
enacting laws which regilate activities in a contradictorry manner from t
th=t which is established federal practice, as determined by federal law
and court or agency decisions,

However, in two court decisions, the Allen=Bradley and Garner cnses,
it was stated that the court will not deny to ststes their "histH ric Pow-
ers over such traditionally local matters as ~ublic safety and order and
the use of the streets or highways." The Gar er decisions permit the
states to act in cases of "mass picketing, threatening of employers,
obstructing streets or highways, or pieketing of homes" even though the
Labor Mana~ement Rel=t ons Act also regulates these activities. Other,
less favorable cases, state that the ste states must yield when the
activity regulated by a state statute is "arguably" or "potentially"
sub ‘ect to Ta g-Hartley, either as nrotected activity under Sectinn 7,
or unfair labor nractice under Section 8. However, the svecificity of
the Garner and Allen-Bradley decisions carries more imnort,

Garner also stated that all fields are owven t» stote regulat’ n if
no law on a federal level resulates them, or if the activity is merely
a “veriferal" concern of Taft-Hartley. We have not yet found any law
nrotecting the right to hire scabs, although one might exist, and we
will soon kxnow for sure. In fact, the large body of federal court de-
cisi-ns which dn nrotect this right, all stem tangentially from a Taft-
Hartley nrovision, in secti»n 8A3 which stated th=t a comnany cannot
discriminate against an employee for union activities. Federal pre-
emption is weaker if based only on case law and agency decisions, Num-
erous cases were brought by workers, who after going on strike and
settling, came back to work to find their jobs taken by scabs hired dur-
ing the strike., The court has ruled that if the cabs were hired during
an econonic strike as opposed to a strike over unfair labor practices,
and if the scabs were hired as permanent veplacements as onposed to
temnorary ones, the striker remains an emnloyee even 1f co isn't hired
back right after the strike, meaning only that co is entitled to the
next available job, Implicit in these decisions was that the comvany
does have the right to hire scabs in an economic strike. The court
has supposedly tried to strike a balance in its decisions between the
nowers of the workers and the company. As the years went by, the c-urt
has leaned to giving more rights to the workers, but t is trend is
l1iable to be reversed under the Nixon court, and Nixon anpointed federal
judees.

In the Seventh Descennial Dégest, Volume 4, Labor Rel-tinns, more
c~urt csses are discuscsed, In Steelworkers v.g. Bulf Naval, the federal
court stated the richts of an employer in this manner: "Management may
hire and fire freely excent as limited by nublic law." In Gunter v.s.
San Diego, the same opininn was repeated, which is generaily favorable
to »~ur mesgure: "Employers have the right to hire and fire exceont to
the extent th t richt may be medified by nublic statute." A conflicing
oninisn, Ind. APP, 143, states: "AH employer has the right to Rire
who he sees fit."

In UMW v.,s. Gibbs is the strongest statement of the rights of states
in the area of labor:. "The states may deal with violence and $hreats of
violence appearing in a labor dispute by emnrloying a variety of remedial
measures against the contention that state law was pre-empted by nassage
of federal labor legi&lation, but the permissible scove of state remedies
in such areas is strictly limited to direct consequences of such conduct,
and does not include consequences of peaceful picketing or other union
activity." Many decisinns such as these are not intended to give states
the right to nrevent strikebreaking, but establish the grounds to do so.




Many cases affirm the richt of a union member to cross co's own
picket line, and our law could not prohibit that, but only the hiring
of new employees to break a strike,

The major noint in our favor is that the justification for state
regulation can be found in the exemption for federal preemption dealing
with the basic vpolice powers of the state,

Other States Laws

Anti-strikebreaking laws have been favored by labor as a further-
ance of their rights, and by others as a nrotection against violence,
Scahd, esnecially nrofessional ones, tend to nroduce violence because,
in the words of Fred Vigel, Chairnerson of the Humnon Valley Labor Council,
"The scab is the lowest form of human life." The vaolence recently in
Roscommon by b1ilding trades workers, while not directed azainst strike-
breakers but at non-union workers, is only one exam~le of dozens of
incidents of violence in Michigan surrounding the hiring of scabs in
the 1ast decade., A seri-us riot broke out in Hillsdale a few years ago,
and many neosnle have been struck by cars, hundreds of neonle arrested for
obstructimg ingress and egress, homes and cars have been damaged, com-
nany vproperty damaged, strikers brutalized, and policemen attacked.

We of cHurse, abhor this violence, right?

The language of the Maine and Massachusets laws are a good examnle
of the wavs of staing that the law is part of fheé s state's domain.,
Maine: "It is declared to be the policy of the State, in the exercise
of its molice nower, for the potection of nublic safety and for the
maintainence of peace and good order, and for the promotion of the
state's trade, commerce, and manufacturing, to assure all persons inv-
olved in strikes or loclouts, freedom of sveech and freedom from bod-
ily Barm and to nrohibit the occasion of violence and disorder and in
furtherance of these vnolicies, to prohibit" professional strikebreakers,
Mass: "It is herebv delcared that=thecemployment of non-residents of
the state as 12bor replacements or strikebrea%e s during a strike or
lockout tends to nroduce and nrolong industrial strife, violernce and other
crimes and disorders which wo:1d be to some extent mitigated if mnersons”
hiring nutst=te scabs were requiréd to register them.,

The Michigan law, Pub, Act 150 L 1962, 423,251-423,254, states:

"No ners-n, partnershivn, firm, or officer or agent thereof, involved in
a strike or lockout shall knowingly employ in nlace of an emoloyee inv-
olved in a strike or lockout any nerson who customarily and reneatedly
offers himself for employment in the place of an employee involved in

a strike or dockonut."” It might be good to ask the legislature before
our drive is finighed to strike everything after"any vperson” and add
stronger venalties as one way to show the unwillingness of the legis-
lature s6 act and nne way to force the hand of 1liberals in the legis-
lature to either sup~ort or not support our initiative or amendment.

New York City has the only 1a in the nation which completely
outlaws the hiring of strikebreakers: "It shall be unlawful in the
City of New York for any employer willfully and Y¥nowingly to emnloy any
gtrikebreaker to renlace employees who are either on strike against
or lockedout by such employer," The definition of a strikebreaker here
is not that the nerson is a nrofessional but rather any person whosoever,
The law was presamably vassed with labor supvort and to prevent riots
and was passed in 1962, The cdauses against federal pre-emption were
nnt included in the 1law, but David Goldstein has suggested they might
be included in the minutes of the city council meeting. The law has not
been ruled on direct'y as to its constitutionality, althoush in 1963 thé
Queens County Criminal Court said, "The legislation is within the a'lowa-

ble ambit of the Council's authority."



Political Consideratinns .

In Hrder to decide between the initiative snd the constitutinonal
amendment methnds for -ur netition drive, we should strike a balanrce
between two nolitically necessary goals for our drive, the dialectic
between which will define many of the major vrolitcal decisi-ns we will
have to make in the drive,

The basic belief of those of us working on the drive is that with
the correct politics and organizatisnr we could defindtely obtain
enough signatures to get either measure on the ballot. Most of us are
clearly nessimistic as to its chances of winning, wven with the suvbnort
of the union leadershin andthe Democratic Party in its last months.

Even so, th& first coal (and we do not been to nrioriti-e i1t) should be

to be able to present ~ur drive to working people around the statd as
somthing which is worth working on from their persvective, which would
necessitate our drive being conducted in a marner which would make vac-
tory a2t the %nolls at least conceivable., Working people aren't interested
in the esoterics of how this drive is gzood educationally even thoucsh it
doesn't have a chance due to the attitudes and organizati-nal forws we
take. And without fulfilling the goal of making victory at the nolls

at least conceivable, we could fail to gain enough signatures as well for
lack of organized worker sunnort.

The other goal is to conduct the drive in a manner which will fulfiit
political gnals we on the left have: To further socialist consciousness
among working veople; to give ourselves more practical exrnerience in
mass works to develop working contacts with trade union members, non-union
and unemnloyved workers around the state in areas we have not vet reachedj;
to stimulate the orcanization of unorganized workers; to foster the abil-
ity of left nrganizati-ns to cooperate on a minimal common »npogram such
as this drive; to promote when mossible measures which expand the rights
and strengths of labor against sovernmental and cornosrate attack. In
order to achieve either of these goals, it is necessary to keep both of
them in mind: To emphasize either one to too great an extent would re-
.sult in both both goals being lost. MNMore discussion is needed on the
snecific ways the two goals inter-relate as vart of an effort to clarify
the thenry which is behind the drive, for at least an understanding of
the different theoretical beliefs which motivate us on this drive is
necess=2rv for the drive to be at all coherent. But how do these two
goals avnnly to ~ur most immediate décision between the initiative and
amendment drives?

Which form of drive is more likely to create a conceivable victory
at the nolls and if it were not overturned in the courts, substantive
change in the rights of labor? Clearlv it is the initiative drive.
Voters are much more conservative when it comes to constituti-nal change
than statutary chamge because statutary chagge carries with it the poss-
ibility of later repeal or amendment. People also shy away from the
use of constitutinnal amendwents which are in essence laws, though such
measures are legal according to court decisions. In the constituti-nal
amendment drive we w-uld be constanly ased, Why a constitut@onal amend-
ment? Why not amend the present anti-striebreaking law t> go beyond
profes=ionals? Labor, also, would ask, why not get our Democratic leg-
islators to pnass it? Of course, we cou'd couple an amendment drive with
introducing t'e measure through "friendly Dem»hcrts" and seeing it fail,
but there are few arguments we could use against the obections mentioned
other than, "but the legislauture counld introduce s more cnnservative
measure, and their's would be the noe to pass., If our's passed it could
be amended or renealed by a 3/4 votet" ifwe used the initiative nrodadure.

It is nur ovinion that if the legislature proposed their own measnure
for the ballot, they might be able to water down the criminal penalties
provided in our initiative, or limit damages awarded in & civil suit,
but they wonld have a hard time taking away the basic richt of injunction

~

to stop.strikebreaking. They would also have a hard time nroposing a




measure which didn't really outlaw strikebreaking against recognized
uninns who are striking for recognition or a new contract, without
fedefining"strikebreaker" And how could they do that without re=
sorting to the old dlSCPbdltlng langauge outlawing only orofessinnal
strikebreakers? To d» so whuld be politicolly quite stupid. If our
measure included vorovisions for public emnloyees right to strwke, the
legislature cnuld ax one of the other in their measure, but since they
favor neither, and since we can't include both measure in our law
anyway, the most likely thing the legislature will do is that a few
elements will supnort it but it will be rejected quietly if possible,
and the legislature will not introduce its own version., However,
demonstrations in Lansing for the bill and lower level union support
will make it hard to ignore the bill. They would more easily be able
to ignore a constitutional amendment because it does not involve the
legislature at all.

Which would be the easier to enforce? Surely county vprosecutors
and molice would not emforce it, but theinitiative bill could have both
criminal vrovisions and a better defined orocess of civil injunction than
the civil enforcement the amendment could offér, It would be harder for
judges to iennre a cle=r statute than a vague constitutional amendment.

On thétothér-sidévof the balance we must strike, which form of drive
would make it easiest to get across in some way the politics of the drive,
to obtain some »f the goals mentioned? Clearly it is also the initiative
drive, Such a drive would force the Democrats and Renublicens to take
a clear stand on the bill. The struggle would take »nlace in the public
1imelisht for a longer period of time because the deadline for vpetitions
is sooner. An initiative would be better recieved by the people we dis-
cuss the netition with. Because of the criminal nenalties involved in
the initiative, we could netentially expand labor disnutes at the work
site into orotests against police refusal to stop scabbing.

Beeause after considering both Poals, the initiative is most avpprop-
riate for both, we recommend that this be the form of the drive,



Committee Structure within HRP

In the state conventi-n a motion was passed to make the strike-
breaking drive the highest priority non-etectoral activxity of the
party in the year to come, and to set up a committee to report back
on nrogress at the next statewide meeting. _

Since then our committee has done some preliminary legal research
and has organized to seek legal assistance in the campaign, We have
talked with the Lawyer's Guild and the Motor City Labor League about
ways to implement the drive.

We feel that a drive of this kind requires a stable committee com-
nosed of peonle who see the drive as their primary nolitical committment
at least once the petition nrocess itself begins. Many decisions will
have to be made about how to relate to other left organizations, to
union rank-snd-file v.s. local leadership, to the Democtatic Party, how
to word the netition, which areas of the state to concentrate in first,
how to conduct nublicity, hew to reise funds, will have to be made.
Recular attendance at st=te steering committee meetings and state open
meetings will serve to &eep the party informed as to the »nrogress of the
drive., We h-pe to nresent as many desisions to be made by the state
open meetings as nossible, but will want to take an adversary role with
our recommendations as a committee, with possible disagreements within
the committee stated ovenly. Continueing contact with the statewide
organizer will further serve to insure the fullest possible narticination
by the narty as a whole., Hopefully local chapters will see a responsib-
11ty to contribute to the drive on a quota basis much as fundraising
quotas are established. In order to act effectively in a coaliti-n with
other grouns, vrimarily at this time with the Motor City Labor League,
we need ~ a committee the ability to establish a basic continwity of
nolicy, and for this reason we seek a degree of decision-making authority

as a committee
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